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REVI EW of a decision of the Court of Appeals. Reversed.

DONALD W STEI NMETZ, J. This is a review of a decision of
the court of appeals affirmng an order of the circuit court for
M | waukee county, R chard G Harvey, Jr., Reserve Judge, which
concluded that the Labor and Industry Relations Conm ssion's
("LIRC') interpretation of Ws. Stat. § 102.555(8)(1993-94)*
directly contravenes the plain |anguage of the statute and was
therefore not to be granted deference. W conclude that LIRC s

interpretation does not contravene the plain |anguage of the

statute because 8§ 102.555(8) is anbi guous. Since LIRCs
interpretation is otherwise reasonable, it should have been
accorded the appropriate deference. As such, we reverse the

deci sion of the court of appeals.
@Quenther G eske, Edward Bohn and Emerich Drawitsch all

suffered hearing loss during the course of their enploynent wth

! Note that all further reference to Ws. Stats. will be to the
1993-94 ver si on.
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Har ni schf eger Cor porati on. It is undisputed, however, that each
had prior, though | ess severe, hearing | oss before they began their
enpl oynent w t h Har ni schf eger.

LIRC determnes conpensation awards for hearing |oss by
looking to the various subsections of Ws. Stat. § 102.555.
Specifically germane to this case is subsection (8) which discusses
the treatnment of hearing loss occurring prior to enploynent. It
reads:

102. 555 Cccupational deafness; definitions.
(Sj"An enployer is liable for the entire
occupational deafness to which his or her
enpl oynent has contributed; but if previous
deafness is established by a hearing test or
ot her conpetent evidence, whether or not the
enpl oye was exposed to noise within the 2
nmont hs preceding such test, the enployer is
not liable for previous |loss so established
nor is the enployer liable for any loss for
whi ch conpensation has previously been paid or
awar ded.
LIRC has historically taken the position that the sanme definition
which is applied to the phrase "occupational deafness"” in this
subsection should also be applied to the phrase "previous
deaf ness. " Wsconsin Statutes § 102.555(1), the applicable
definitional subsection, defines "occupational deafness" as "l oss
of hearing,"” but does not specifically define "previous deafness."
For further gui dance, LIRC appropriately |ooked to the
admnistrative code for an interpretation of "loss of hearing."
The Departnent of Industry, Labor and Human Relations ("D LHR"),

t hrough proper admnistrative rul e-maki ng procedures, determ ned 40
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years ago that |oss of hearing is not conpensabl e under Wsconsin's
Wrker's Conpensation Act until a person has suffered a |oss
exceedi ng 30 decibels.? See Ws. Admin. Code § Ind 80. 25. LI RC
applied this definition to both "occupational deafness" and
"previous deafness" in determning the conpensation awards of
G eske, Bohn and Draw tsch. Har ni schf eger petitioned, under Ws.
Stat. 8 102.333, for judicial review of LIRC s decisions. The
circuit court found that LIRCs nethodology held enployers
responsible for all hearing | oss between 0 and 30 decibels even if
such | oss was not caused by enpl oynent. Al though the trial court
recogni zed that deference to LIRC was otherwi se appropriate, it
held that LIRC s interpretation contravened the clear neaning of
the statute. As such, it did not accept LIRCs interpretation
but instead applied Harnischfeger's proposed fornmula in
determning the awards. The court of appeals affirmed the circuit
court's holding that LIRCs fornmula was invalid since it directly
contravened the words of the statute, but disagreed with its

met hodol ogy. See Harnischfeger Corp. v. LIRC 184 Ws. 2d 227,

230, 517 NW2d 193, 195 (. App. 1994). It went on to determ ne

the enpl oyees' awards under an entirely different fornula. See id.

2 Athough a human has a theoretical range of 0 to 130

deci bels, D LHR decided, after extensive research and discussion
that hearing | oss of |ess than 30 deci bels was not significant from
a "real world" perspective. It also decided that hearing |oss
greater than 93 decibels has no practical significance since a 93
deci bel loss equates to a 100 percent loss of hearing. As a result
of these conclusions, D LHR constructed a conpensation schene based
upon a practical |oss scale of 31-93 deci bels.
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In order to understand why this seemngly straightforward
exerci se of agency discretion so concerned the courts below, it is
necessary to briefly discuss how LIRCs nethodology works in
practi ce. According to LIRC, an enployee is not conpensated for
the first 30 decibels of |oss of hearing. For every decibel |oss
above 30, however, an enployee is considered to have 1.6 percent
occupational deafness.® The percentages increase at a rate of 1.6
percent per decibel up to a maxinumof a 93 decibel loss. At this
point the person is considered to have reached 100 percent
occupational deaf ness. See Ws. Admn. Code 8§ Ind 80.25. For
exanpl e, an enployee who starts work with a 25 decibel |oss and
| eaves work with a 40 decibel loss is conpensated for the entire
| oss over 30 by his enployer, 10 decibels, which equates to 16
percent occupational deafness. This is regardless of whether the
enpl oyee's original 25 decibel |oss was caused by prior enploynent,
ot her causes or a natural defect.
Under LIRC s schene, however, enployers do receive a credit if
an enpl oyee begins work with hearing | oss greater than 30 deci bels.
Therefore, if the enployee started with a | oss of 35 decibels, the
enpl oyer would receive a 5 decibel credit. Thus, the enployee's
conpensabl e hearing | oss percentage woul d be 16 percent for the 40
deci bel loss mnus 8 percent for the prior 35 decibel loss for a

sum of 8 percent or a 5 decibel |o0ss.

8 Therefore, a person with a decibel loss of 30 has 0 percent
occupati onal deafness, while a person with a deci bel [oss of 32 has
3.2 percent occupational deafness.

5
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The circuit court, the court of appeals and Harni schfeger
contend that this interpretation makes an enployer liable for al
of an enployee's deafness and not just the "occupational deafness”
to which it has contributed. They assert that the enployer in the
| ast exanpl e (35 begi nning deci bel |oss, 40 ending decibel loss) is
actually being held liable for the entire 40 deci bels of |oss, even
though only a 5 decibel |oss was caused by enpl oynent. However
this is <clearly incorrect. If the enployer was actually
responsible for the entire loss, a 40 deci bel |oss should translate
into occupational deafness of 31 percent (40/130) representing the
percentage of hearing lost by the individual on a scale of 0-130,
the theoretical range of human hearing. The enployer under LIRC s
met hod, however, is actually liable for nmuch less--1.6 x 5 decibels
whi ch equates to only eight percent occupational deafness.

Whether or not a court agrees or disagrees with LIRCSs
met hodol ogy, however, is not the issue in this case. Instead, the
central question is what standard of review the courts of this
state should apply when called upon to evaluate an agency's
interpretation of a statute. The gquiding principle is that
statutory interpretation is a question of |aw which courts decide

de novo. See Kania v. Airborne Freight Corp., 99 Ws. 2d 746, 758,

300 NNw2d 63, 68 (1981). Furthernore, a court is not bound by an

agency's interpretation of a statute. See State ex rel. Parker v.

Sullivan, 184 Ws. 2d 668, 699, 517 N.W2d 449, 460 (1994). As

i nportant, however, is the principle that courts should defer to an
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admnistrative agency's interpretation of a statute in certain
situations. This court has applied three distinct |evels of
deference to agency interpretations: great weight, due weight and

de novo review® See Jicha v. DILHR 169 Ws. 2d 284, 290, 485

N.W2d 256, 258-59 (1992). Geat weight deference is appropriate
once a court has concluded that: (1) the agency was charged by the
legislature with the duty of admnistering the statute; (2) that
the interpretation of the agency is one of |ong-standing; (3) that
the agency enployed its expertise or specialized know edge in
form ng t he i nterpretation; and (4) t hat t he agency's
interpretation wll provide wuniformty and consistency in the

application of the statute. See Lisney v. LIRC 171 Ws. 2d 499,

505, 493 N.W2d 14, 16 (1992).

To the extent the circuit court and the court of appeals
found that some level of deference was applicable to LIRCs
interpretations, they were correct. Al t hough neither |ower court
so stated, it is clear under the standards set forth in Lisney that
LIRC s interpretation was entitled to great weight deference. LIRC

and its predecessors have long been charged with the duty of

“ Wien de novo review is appropriate under the standards set

forth by this court, a court decides the issue wi thout according
the agency's interpretation any weight. |[|f an agency decision is,
however, accorded sone deference under the due weight standard,
Bel oit Education Asso. v. WERC, 73 Ws. 2d 43, 67-68, 242 N w2d

231, 242-43 (1976), a court need not defer to an agency's
interpretation which, while reasonable, is not the interpretation
whi ch the court considers best and nost reasonable. See Witefish
Bay v. Wsconsin EE R Board, 34 Ws. 2d 432, 445, 149 N W2d 662,
664 (1967).




Nos. 93-0947, 93-0948 & 93-0949
adm ni stering Chapter 102 and have exercised their expertise in
analyzing and interpreting its various sections for over 80 years.

See, e.g., Pendzich v. Industrial Conm, 11 Ws. 2d 531, 532-33,

105 Nw2d 781, 782-83 (1960); D scher v. Industrial Comm, 10

Ws. 2d 637, 640, 103 N w2d 519, 520-21 (1960); Janiszewski V.

| ndustrial Cormm, 9 Ws. 2d 171, 176-77, 100 N W2d 347, 348-49

(1960); Ceneral Castings Corp. v. LIRC 152 Ws. 2d 631, 633, 449

N W2d 619, 620 (Ct. App. 1989); A O Snmith Corp. v. Oglesby, 108

Ws. 2d 583, 584-85 323 NW2d 143, 144 (C. App. 1982).

Furthernore, both Ws. Stat. § 102.555 and the admnistrative rul es
which interpreted 8 102.555 had--prior to LIRC s decisions in this
pr oceedi ng- - been the subject of active and careful consideration by

both the legislature and DI LHR See, e.g., AQ Smth Corp., 108

Ws.2d at 584-85. Finally, LIRC has consistently interpreted
8§ 102.555(8) so as to provide uniformty in the application of
Chapter 102.

Once it is determned under Lisney that great weight deference
is appropriate, we have repeatedly held that an agency's
interpretation nmust then nerely be reasonable for it to be

sustained. See Lisney, 171 Ws. 2d at 506; Sauk County v. WERC,

165 Ws. 2d 406, 413, 477 N.W2d 267, 270 (1991); Beloit Education

Asso. v. WERC, 73 Ws. 2d 43, 67, 242 N.W2d 231, 242-43 (1976).

This standard of review of LIRCs decisions is also dictated by
stat ut e. See Ws. Stat. § 102.23(1)(e); Lisney, 171 Ws. 2d at

506. The burden of proof to show that the agency's interpretation
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is unreasonable is on the party seeking to overturn the agency
action; it is not on the agency to justify its interpretation.

See, e.g., Wibel v. dark, 87 Ws. 2d 696, 704, 275 N W2d 686,

690, cert. denied, 444 U S 834 (1979); Racine Education Ass'n. V.

Comir of Ins., 158 Ws. 2d 175, 182, 462 N wW2d 239, 242 (C. App.

1990); Gty of La Crosse v. DNR 120 Ws. 2d 168, 178, 353 N w2d

68, 73 (. App. 1984).

An interpretation is unreasonable if it directly contravenes
the words of the statute, it is clearly contrary to legislative
intent or it is without rational basis. See Parker, 184 Ws. 2d at
700; Lisney, 171 Ws. 2d at 506. It is in applying this test of
reasonabl eness that the trial court and the court of appeals erred.

Specifically, the lower courts incorrectly determned that LIRC s
interpretation directly contravened the words of the statute.

There seens to be sone confusion anong the |ower courts, and
the parties in this case, regarding exactly when an agency's
interpretation directly contravenes the clear nmeaning of a statute.

The threshold question nust be whether or not the statute in
question is anbi guous. If the statute is anbiguous, an agency's
interpretation cannot, by definition, be found to directly
contravene it.> It is axiomatic in this state that a statutory
provision is anbiguous if reasonable mnds could differ as to its

nmeaning. See, e.g., Hauboldt v. Union Carbide Corp., 160 Ws. 2d

> This, of cour se, does not preclude the agency's
interpretation from being unreasonabl e for other reasons.
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662, 684, 467 N.W2d 508, 517 (1991); Grouard v. Jackson Crcuit

Q., 155 Ws. 2d 148, 155, 454 N.W2d 792, 795 (1990). Al though
the mere fact that two parties interpret a statute differently does
not in itself create an anbiguity, it is clear in this situation
that the word in question, "deafness,"” is subject to many sensible
interpretations. |In fact, each agency or court which has attenpted
to construe the statute in question has set forth dramatically
different, yet equally reasonable, interpretations. This, the

ability of a statute to support nore than one reasonable

interpretation, is the hallmark of anbiguity. See Qrouard, 155

Ws. 2d at 155. It was, therefore, incorrect to conclude that
LIRC s interpretation directly contravened the statute.

It is equally clear that LIRCs interpretation is not
ot herwi se unreasonabl e. There is no evidence that its
interpretation directly contravenes legislative intent or that it
is not rationally based. DILHR and LIRC have nmany years of
experience in determning conpensation awards for hearing |oss
cases and in interpreting the applicable statutes. The
determnation by D LHR that enployees are only conpensated, and
enployers only gain credit for, hearing loss greater than 30
decibels is emnently rational considering the careful devel opnent
of Ws. Admn. Code 8§ Ind 80.25. This is the very type of
conclusion which requires the specialized know edge and expertise
admnistrative agencies were created to provide. Fur t her nor e,

LIRC s practice of attributing the sane definition to a word both

10
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times it is used in the same statute follows another basic

principle of statutory construction. See Ceneral Castings Corp. V.

Wnstead, 156 Ws.2d 752, 759, 457 N.W2d 557, 561 (C. App. 1990).
In light of this evidence, the reasonableness of LIRCSs
interpretation cannot be in contention.

Wien, as in this case, great weight deference is appropriate
and the agency's interpretation is not otherw se unreasonable, "the
court of appeals and this court should refrain from substituting
their interpretation of [a] statute for the |ong-standing
interpretation of the agency charged with its admnistration.”

Parker, 184 Ws. 2d at 703. "The agency's conclusion of law wll

be sustained . . . even if an alternative is equally reasonable."

DILHR v. LIRC, 161 Ws. 2d 231, 246, 467 N W2d 545, 550 (1991).

See also West Bend Education Ass'n v. WERC, 121 Ws.2d 1, 13-14,

357 N.W2d 534, 540 (1984). LIRCs interpretation of Ws. Stat.
8§ 120.555(8) should therefore be sustai ned.
By the Court.—Fhe decision of the court of appeals is

rever sed.

11
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